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PRACTICE ACT” OF NEW 


JERSEY. 


“THE (1912) 





This number of our journal ends what, 
after the manner of designation of one of 
the most noted series of reports, we may 
call Our Trinity Specials in Procedural Re- 
form. The most practical way to close 
these specials—especially in view of the ex- 
haustive treatment given to the subject of 
reform in procedure in the leading article 
of this number by Mr. P. Taylor Bryan of 
St. Louis Bar—is to show how the New 
Jersey Practice Act is being regarded at its 
home. ‘To show this we place ourselves 
under obligations to the accomplished 
editor of The New Jersey Law Journal, in 
its August, 1912, number. 

The summary the N. J. L. J. editor 
makes shows not only what this practice 
act contains, but the old things that are dis- 
placed, thus. presenting another well-known 
and aged trinity in legal phraseology, “the 
old law, the mischief and the remedy.” 

“The Practice Act (1912)’ has gone in- 
to effect and the appended Rules are in 
force until modified by the supreme court. 
It is Chapter 231 of the Laws of 1912. The 
act itself is short and its provisions are 
easily classified. The last remaining divi- 
sion of forms of action into contract and 
tort is done away with. This division it- 
self was made long ago by rule of court 
and when this was done the real distinc- 
tion between the forms of action at coin- 
mon law was no longer observed and there 
was no longer any use in making a distinc- 
tion between action upon contract and ac- 
tions in tort; and there were many cases in 
which the real cause of action was either a 
contract or a tort, or a tort arising out of 
contract, or a contract arising out of a 
tort, or both a breach of contract and a 
tort. Under the new statute providing for 
joinder of parties and causes of action, and 
under the proposed rules, allowing one suit 
for the determination of the whole con- 





troversy between the parties, there was no 
longer any place for even two forms of 
action, and a suit is properly called “an 
action at law.” The next subject is “Par- 
ties,” and in this the new act does away 
with the old idea that an action at law is a 
contest, like the wager of battle, between 
two parties, with the judge acting as um- 
pire and the object a-judgment for the one 
party or the other. The new idea is that 
if there is a subject of controversy all the 
persons who are interested in it should be 
brought imto court, and such judgment shall 
be given as shall determine the rights of 
them all. .Alternative parties may be 
brought in; no action is to be defeated be- 
cause of misjoinder, and new parties may — 
be added and misjoined parties may be 
dropped by order of the court. Provision 
is made for counter claims and for issuing 
summons against any new party necessary 
to be brought in, Frivolous or sham pleas 
may be struck out, and summary judgment 
ordered to be entered subject to appeal 
from the order after final judgment. Pre- 
liminary reference may be ordered to be 
made to Supreme Court Commissioners. 
Either party may be called upon to admit 
the execution and existence of documents 
and any other specific facts relevant to the 
action, The court may reserve questions 
of law and submit the case to the jury on 
alternative propositions of law in respect 
to the right of relief of damages 


An important change is made in the char- 
acter of the judgment to be rendered. 
Judgment may be given for or against one 
or more of the parties on either side and 
may determine the ultimate rights. of the 
parties on each side as between themselves 
and grant the defendant any affirmative re- 
lief to which he may be entitled, and judg- | 
ment may be entered in such form as may 
be required by the nature of the case and by 
the recovery or relief awarded. This pro- 
vision will go far to remove the inadequacy 
of the remedy at law, by reason of which 
the jurisdiction of the court of equity is. 
invoked. Provision is made for judgment 
without pleadings upon an agreed statement 
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of facts, and the parties may agree upon | beseeming ranks” marching with eyes to 


the judge to whom they will submit the 
case. Also a great change is made in the 
form of proceeding in error. Writs of 
error and bills of exceptions are abolished 
and “in lieu of a writ of error an appeal 
may be taken in any case in which the 
appellant would heretofore have been en- 
titled to that writ. Subject to rules such 
appeal shall be in the nature of a rehearing 
upon any question of law involved in any 
ruling, order or judgment below.” The re- 
view is still confined to questions of law, 
and objections must be made at the trial as 
heretofore, but exceptions are no longer 
required to bring up the rulings of the 
court upon the facts at the trial, but the 
appeal is deemed to remove what the stat- 
ute rather untechnically calls the entire 
record of the cause and all orders, proceed- 
ings and documents made, taken or filed 
therein. Additional evidence on _ points 
capable of incontrovertible proof may be 
taken while an appeal is pending. No judg- 
ment may be reversed on the ground of 
misdirection or admission or exclusion of 
evidence, or for error of pleading or pro- 
cedure, unless after examination of the 
whole case it shall appear that the error in- 
juriously affect the substantial rights of a 
party. Appended to the Practice Act is a 
schedule containing rules of court and 
forms. ‘lhe supreme court is authorized to 
make rules to give effect to the provisions 
of the act, but the rules appended are to be 
the rules until such rules shall be made. 
The rules are to supersede (so far as they 
conflict with) the statutory and common 
law regulations heretofore existing. It is 
in the rules that the important changes in 
the practice and pleading are made. They 
have not yet ‘been adopted by the supreme 
court but they are in force as rules until 
modified or rescinded by the court.” 


There are other good things said by the 
New Jersey editor about the New Practice 
Act, but what we have excerpted presents 
quite well many of the salient things there- 
in and shows how thoroughly this conserv- 
ative commonwealth has joined “the well- 





the front in the crusade against the Pay- 
nirus of technicality and delay. There is 
large and clearer field in the study of jur- 
isprudence still left, when the turns and 
crooks, to say nothing of the stumps and 
bogs, in the road to its administration be- 
come memories. 








NOTES OF IMPORTANT DECISIONS. 


PHYSICIANS AND SURGEONS—AUTHOR- 
iTY OF SURGEON TO PERFORM DIFFER- 
ENT OPERATION THAN PATIENT HAS 
CONSENTED TO.—The Supreme Court of New 
Jersey considers a case where a patient con- 
sented to an operation for rupture in the left 
groin. When he was placed under an anes- 
thetic a more serious rupture was found in the 
right groin. It was determined that this made 
operation on the left groin first an actual men- 
ace to the patient’s life, and operation of the 
rupture was proceeded with on right groin 
first and then as intended, but the _ pa- 
tient’s conuition under the anaesthetic pre- 
vented anything further at the time. Patient 
first consented to beimg further operated on 
the next day, but later declined and brought 
an action for assault and battery, recovering 
a verdict. Brennan v. Parsonnet, 83 Atl. 948. 
The supreme court holds that the entire theory 
of the charge of the court was wrong, because, 
while the common law rule is that the patient 
is the supreme arbiter whether he will submit 
to an operation, yet “it is also true that the 
introduction of anaesthesia into the practice 
of surgery has modified the application of the 
common law rule in certain fundamental re- 
spects of which the law must take notice.” 

The theory of the court appears to be that 
an operation begins when the patient has been 
put under the anaesthetic and then it is im- 
possible to get his consent. From this the 
court aeduces the conclusion that one employ- 
ing a surgeon for an operation for a particular 
thing authorizes him to act for him generally 
when he gets into an unconscious state. 

Much said in the opinion of the court is 
very admirable, but to us its conclusion seems 
broader than a reasonable premise would jus- 
tify. For example, in the instant case it does 
not appear, why upon the discovery of the 
more serious rupture it was advisable or nec- 
essary to go ahead, instead of waiting for the 
patient to recover consciousness and then ask- 
ing his consent. 
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TENTATIVE SUGGESTIONS FOR THE PRO- 
POSED MISSOURI PRACTICE ACT. 





With other bar associations all over the 
country Missouri is wrestling with the subject 
of reform procedure. We have a copy of the 
advanced report of the special committee of 
the Missouri Bar Association on judicial ad- 
ministration and legal procedure. This report 
takes the form of “Tentative Suggestions” 
which will be debated at the next meeting of 
the Association this winter. The suggestions 
largely fellow the New Jersey Act which has 
been so generally approved by the profession. 
These “suggestions” are as follows: 

(1) The practice act should deal only with 
general principles and prescribe the general 
outlines of the practice to be followed, leav- 
ing the details to be fixed by rules of court to 
be adopted by the Supreme Court with power 
in that court to change the rules from time to 
time as actual experience in their operation 
shall dictate. 

The following are suggested as some of the 
proper changes to be made in the rules of pro- 
cedure: 

(2) Instead of having the time within 
which pleadings and motions and other pro- 
ceedings in a case shall be taken relate to a 
term of court, abolish terms of court and re- 
quire such pleadings, motions and proceedings 
to be taken a certain number of days after the 
tiling of the other pleadings, motions or pro- 
ceedings to which they bear reiation. For ex- 
ample: 

(a) Require an answer to be filed a certain 
number of days after the service of the peti- 
tion in the cause, regardless of the terms of 
court. 

(b) Whenever it is necessary to file any 
transcript of oral proceedings, require them 
to be filed a certain number of days after the 
time when the proceedings have occurred, 
without regard to the term of court; and have 
the appeal taken a certain number of days af- 
ter the rendition of judgment from which the 
appeal is taken, without regard to the term of 
court. 

(3) No cause or proceedings should be dis- 
missed, rejected or thrown out solely because 
brought in, or taken to, the wrong court or 
wrong venue; but if there is one where it can 
be brought or presented, it should be trans- 
ferred there and go on there, all prior pro- 
ceedings being saved. 

(4) Any court to which the cause is taken 
on appeal should have the power to take ad- 
ditional evidence by affidavit, deposition or 
reference to a master for the purpose of sus- 





taining a verdict or judgment wherever the 
error complained of is lack of proof of some 
matter capable of proof by record, or other in- 
controvertible evidence; e. g., where the error 
complained of consists in a defective certifica- 
tion, or in a failure to lay the proper founda- 
tion for evidence, which, in fact, without in- 
volving a question for the jury, can be shown 
to be competent. : 


This suggestion, it will be observed, applies 
to all cases; those tried by jury as well as 
those tried by the court, without the interven 
tion of a jury, but only applies where the evi 
dence is to be adduced for the purpose of sus- 
taining the verdict, and then only by incontro- 
vertible evidence. 


(5) The following suggestion will appiy 
only to cases tried by the court without the 
intervention of a jury, and is as follows: 

For the purpose of sustaining a judgment 
by the lower court, any court to which an ap- 
peal is taken from a cause tried before a cour‘ 
without the intervention of a jury would have 
the power to take additional evidence, ag it 
may deem proper, by affidavit, deposition, or 
reference to a master. 

(6) Exceptions (except those to the charge 
of the court) should be abolished. Where an 
objection has been overruled, the fact that the 
objection was made should be a sufficient rec- 
ord upon which to obtain the ruling of the ap- 
pellate court. Where an objection has been 
sustained, the fact that the parties against 
whom the objection was sustained had offered 
the evidence or other matter objected to, 
should be sufficient for such purpose. 

(7) Term bills of exception should be abol- 
ished. 

(8) Motions in arrest of judgment should 
be abolished altogether, and the motion for 
new trial should be sufficient for all purposes. 
It should not, in any event, be a necéssary 
pre-requisite to obtain any ruling of the appel- 
late court upon appeal. 


(9) A motion for new trial before the trial 
court should not be necessary in.order to have 
the appellate court revise the rulings of the 
trial court. as 

An appeal should be treated as a motion for 
rehearing or new trial, or for vacation or modi- 
fication of the order complained of, as the 
cause may require, before another tribunal. 
This would not preclude the right of the de- 
fendant to file a motion for new trial, but 
would merely provide that such motion should 
not be a pre-requisite to an appeal. If the trial 
court should grant the motion, an appeal would 
be unnecessary. « 
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(10) No judgment should be set aside, or 
new trial granted, because of any error as to 
any matter not involving the substantive law 
or the facts, that is, for error in any matter 
of procedure, unless it should affirmatively ap- 
pear to the satisfaction of the appellate court 
that the error complained of has resulted in 
a miscarriage of justice. 

(11) The appellate court should be given 
the power to reverse a cause, because in the 
opinion of the court the judgment of the low- 
er court would cause a miscarriage of justice, 
whether the error complained of be upon a 
question of law or fact. 

(12) The distinction between the _ record 
and the record proper should be abolished, and 
the record should be held to consist of: 

(1) All the papers filed in a cause. 
(2) Transcript of 
(a) The oral proceedings that take 
place in the trial of any issue of fact 
raised by a motion or other sugges- 
tion. 
(b) The evidence and oral proceed- 
ings which take place in the trial of 
a cause from the time the jury is 
sworn until the verdict is renderea. 


(3) The instructions to the jury and the 
verdict of the jury. 


(4) All entries now required to be made 
by the clerk in a cause. 
(13) No appeal should be allowed from 


the judgment of a circuit court in any case 
where the amount involved, exclusive of inter- 
est and costs, is less than $500.00, unless the 
judge before whom the case was tried shall 
certify that in his opinion the questions of 
law involved are of such importance that it 
should be submitted to the judgment of the 
appellate court. 

(14) Joinder of all causes of- action should 
be permitted where they affect all parties to 
the cause. 

_ (15) Counterclaims of all kinds should be 
permitted where they affect all parties to the 
cause. 

(16) ‘The jurisdiction to prevent controver- 
sy by construing instruments should exist with 
respect to all cases where there are deeds, 
wills, contracts or other instruments upon 
which questions of construction arise, or the 
rights of the parties are doubtful. 

This jurisdiction should be exercised by per- 
mitting any person claiming to be interested 
under a deed, will, or other written instru- 
ment, to file a petition in court praying for 
the determination of any question of construc- 
tion arising under the instrument, and for a 
declaration of the rights of the person inter- 
ested. This proceeding Would be analogous 





to a proceeding now existing in our state to 
declare title to real estate. 

(17) A similar jurisdiction of the courts 
should also extend to questions of construc- 
tion, of statutory and constitutional construc- 
tion. 

Here the proceedings should be begun by 
suit instituted against the attorney general, 
by any person claiming to be affected by the 
statute complained of. 

(18) When a cause is presented to the ap- 
pellate court, it would be presumed, in the ab- 
sence of anything affirmatively appearing to 
the contrary, that the appellant, or plaintiff 
in error, has complied with ail the pre-requi- 
sites necessary to the proper presentation of 
his cause to the court. 

(19) Abolish the necessity of affidavit for 
appeal, and where an appeal is allowed it 
should be allowed to be taken merely by an 
application, written or oral, accompanied by a 
bond and the payment to the clerk of the tnal 
court of the docket fee in the appellate court. 

(20) It should not be necessary for the ap- 
pellate court to render a written opinion in 
any case, except where, in the judgment of 
the majority, it is considered that the question 
decided is of such importance as to justify the 
rendering of a written opinion. 

(21) Permit the trial judge by instruction 
to comment on the evidence, provided that he 
shall also instruct the jury that they are the 
sole judges of the weight and credibility of all 
the evidence. 

Respectfully submitted, 
J. M. JOHNSON, 
P. TAYLOR BRYAN, 
JOHN D. LAWSON. 








ARGUMENT IN FAVOR OF “TENTA- 
TIVE SUGGESTIONS’* FOR RE- 
FORM IN PROCEDURE FORMU- 
LATED BY THE MISSOURI STATE 
BAR ASSOCIATION. 

Most of the bar have concluded, I take 
it, that the machinery of the law as a 
whole, does not do the work satisfactorily 
and all over the country the question is 
being asked wherein is this machinery de- 
fective and what changes are necessary to 
make it effective. Some of a radical mode 
of thought would wish to destroy the whole 


here referred 
part of 


(*The “Tentative Suggestions” 
to are set forth verbatim in another 
this issue of the Journal.—E4d.) 
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I take it that very few of the 
We find 
the machinery has worked well in many 
respects, but we know it does not always 
work well. It behooves us, therefore, to 
examine the machine carefully and see 
what, if any, parts of it are inefficient. 

The History of this Reform.—In the his- 
tory of our law the first searching criti- 
cism of many of its rules and the first 
practical attempt to improve its efficiency 
was the result of the writings of Bentham, 
and occurred in the early part of the 18th 
century. As the result of his writings and 
of the efforts of those who came after him, 
there was a distinct movement in England 
(which was followed in this country) look- 
ing to improvement in the administration 
of justice. Without stating in detail the 
efforts which were made in this direction 
from time to time, suffice it to say that the 
first great step in advance was that shown 
in the adoption of the Code of Civil Pro- 
cedure in New York State, in 1848. This 
code, as you all know, is the prototype of 
the code which we have in this and in many 
other states of the union. 

The introduction of the Code System of 
procedure in this country undoubtedly was 
most beneficial, but, unfortunately, it was 
adopted in the face of strong opposition and 
was interpreted by a bench and bar who 
were by no means in accord with its prin- 
ciples. The result was that while we in 
America had taken the first great step in 
reform, we did not follow it up vigorously, 
but rested on our labors. 

The English Judicature Acts—Later, 
however, England vigorously pursued the 
subject and by the passage of the Judica- 
ture Acts, beginning with the one passed 
in 1873, it developed a system of procedure 
far in advance of anything that ever has 
been adopted in this country. 

As a result of these reforms, decisions 
on purely technical grounds and many of 
the delays which occur in this country are 
practically unknown in England. Without 
undertaking to discuss the English system 
in detail | may say that in my opinion its 


machine. 
bar hold any such extreme views. 





benefits are due in a great measure to the 
fact that it proceeds upon the assumption 
that the judges may be trusted and there- 
fore may be given power. 

Again, whereas our rules of procedure 
have generally been prescribed by the legis- 
lature in the form of statute law and are 
therefore rigid—in England, statutes cov- 
ering procedure are very few and relate 
only to general principles, while the rules 
governing the details of practice are fixed 
by the court and rank as merely rules of 
court which may be changed from time to 
time by the court as experience indicates 
to be proper. 

Several committees of the American Bar 
Association, having under consideration the 
question of reform in judicial procedure, 
have recommended many of the ideas in- 
volved in the English system, and the com- 
mittee of the Bar Association of Missouri, ° 
of which I have the honor to be a member, 
have followed in many respects those rec- 
ommendations. We are not alone in this. 
The Bar Association of the State of New 
Jersey has recommended, and the legisla- 
ture of that state has adopted, a practice 
act in which many of the reforms contained 
in those recommendations have been adopt- 
ed. Connecticut has taken action somewhat 
along the same lines, as has also Kansas. 

Tentative Suggestions by the ‘Missouri 
Bar Association—It is the view of the 
committee of the Missouri Bar Association 
that a system of procedure, no matter how 
nearly ideal it might be in theory, would 
fail of its object if it did not meet with 
the friendly support of the bench and bar 
who are to interpret it. Realizing this fact, 
the committee have caused to be sent out 
to members of the bench and bar, a paper 
containing certain “Tentative Suggestions” 
relating to reform in procedure, and has 
asked them to criticise them and to offer 
other suggestions. 

It may not be inopportune to consider 
some of these “Tentative Suggestions” as 
examples of some of the specific changes in 
procedure which [ believe would be benefic- 
ial. 
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Rules to be Made by the Court and Not high degree of learning and prudence in 


the Legislature—The first suggestion of 
the committee involves a sweeping change. 
It is that the code as enacted by the legis- 
lature should deal only with the general 
principles and prescribe the general out- 
lines of practice and that the rules as to 
details should be framed by the courts. 
Although we have said the change suggest- 
ed is a sweeping one, the fact is that the 
courts already exercise broad powers in the 
making of rules and the difference be- 
tween the system we now suggest and that 
which has heretofore existed is one of de- 
gree rather than of kind. As has already 
been said, the system proposed is in force 
in England and is the system which has 
been recently adopted in New Jersey. This 
general principle was also followed in the 
legislation creating the commerce court and 
in the bankruptcy act. In other words, the 
courts themselves are permitted and _ re- 
quired to construct the machinery which 


they must operate; and they may modify ; 


it as their experience suggests without re- 
sorting to the legislature. 


There is always a danger that, however 
fully statutory rules may be in touch with 
the current needs of the day, the system 
will fossilize unless the courts themselves 
are authorized and empowered to adapt 
their proceedings readily to new conditions. 
There is a certainty, as has been shown by 
experience, that in any system of procedure, 
however carefully prepared, there will pres- 
ently be found errors. If the practice be 
prescribed by rules of court, the defects, 
when discovered, may be speedily and prop- 
erly remedied by a change in those rules. 
In other words, the machinery may be 
readily repaired and altered from time to 
time by those who use it and who know it 
best ; by those who being constantly day in 
and day out in touch with it know its de- 
fects, and who, by constant suggestion from 
the bar, are best informed as to the proper 
manner of curing such defects." 


It has been urged in opposition to this 
suggestion that it presupposes not only a 





the judiciary, but stability in the office of 
judge. In answer to this we say that the 
judges of our supreme court are elected for 
terms of twelve years; terms long enough 
to give stability to the office. We do not 
believe that the plan suggested requires a 
high degree cf learning. At all events, the 
learning of our judges is certainly as great 
as that of the members of the legislature, 
which, under the present system, is the body 
which prescribes the rules. Again, we may 
say, quoting from report of the committee 
of the American Bar Association, in 1909: 
“So long as we entrust our courts with 
such wide powers in the making of sub- 
stantive law, we may surely trust them to 
work out the details of adjective law.” 

While we need not expect that the plan 
proposed will provide us with a_ perfect 
system, we have every reason to believe 
that it will provide a much more efficient 
system than the one we now have. There 
will be less of fossilization of rules in a 
system which can be changed at any time 
by a body of men thoroughly familiar with 
their operation than would exist in a sys- 
tem which can be changed only at stated 
intervals of two years by the legislature— 
a body of men, many of whom have not 
even the faintest conception of the purpose 
of the rules they adopt. 

Terms of Court’to be Abolished —An- 
other suggestion is that terms of court 
should be abolished. This suggestion is 
one which, if carried out, would tend to the 
simplification and the acceleration of litiga- 
tion. The division of the year into court 
terms and the reqifirement that litigation 
shall be conducted with reference to those 
terms is archaic. It is certainly unneces- 
sary in a city where the court is practically 
in session all the time. We believe it is 
equally unnecessary in the country circuits. 

The requirement that proceedings in a 
cause should be taken within a certain 
number of days after other proceedings are 
had would tend to greatly expedite litiga- 
tion. It is a requirement in force in other 
states and works satisfactorily. 
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All Causes of Action and Defenses to be 
Joined in the Same Proceeding.—Turning 
now to the consideration of a matter of 
pleading, you will recall that all causes of 
action between the same parties cannot now 
be joined in one suit, but only those which 
fall within certain designated classes. It 
is also true that all counterclaims existing 
between the same parties cannot now be 
tried in the same cause but only counter- 
claims of certain designated classes. 

\mong the suggestions made, are two, 
the purpose of which is to provide that all 
causes of action between the same parties 
may be joined regardless of their character 


and that all counterclaims existing between | 


the same parties may be tried in the same 
suit, regardless of their character. 

Permitting Appellate Courts to Hear Ad- 
ditional Evidence——Another suggestion is 
that the rules of procedure should “provide 
that the appellate court should for the 
purpose of sustaining a judgment, be per- 
mitted to take additional evidence by affi- 
davit, deposition or reference to a mas- 
ter, wherever the error complained of is 
lack of proof of some matter capable of 
proof by record or other incontrovertible 
evidence. This is intended to apply to cases 
where the error complained of consists in 
a defective certification of a deed or other 
written instrument or a failure to lay prop- 
er foundation for evidence, which, in fact, 
without involving a question for the jury, 
can be shown to be competent. For ex- 
ample, where a claim is made on appeal 
that a deed or will or other paper was 
not properly certified, the appellate court 
should be permitted to receive ‘in evidence 
a properly certified copy. 

There is another suggestion, which ap- 
plies only to cases tried by the court with- 
out the intervention of a jury. This pro- 
vides that the appellate court shall have the 
power to take additional evidence as it may 
deem proper, by affidavit, deposition or 
reference to a master. 

This power exists in the English courts 
and is one recommended by the committee 
of the American Bar Association and ‘i 





seems to me that if adopted it would avoid 
many useless new trials. In practice it 
probably would not be necessary to resort 
to it very frequently, because the fact that 
the error could be corrected so readily 
would deter the other party from complain- 
ing of it. 

Abolition of Term, Bills of Exceptions 
and of Motions in Arrest-——The abolition 
of term bills of exceptions is one that ap- 
peals almost without exception to everyone 
who has had occasion to consider it. 

The abolition of all bills of exception 
and the rules relating thereto is also a re- 
form greatly to be desired. They are 
simply stumbling-blocks for the unwary 
practitioner and are absolutely an unessen- 
tial piece of machinery in determining the 
rights of parties. There are no bills of ex- 
ceptions in England nor do they exist under 
the recent enactment in the State of New 
Jersey. 

A transcript of the oral proceedings 
which take place in the progress of a cause, 
together with the written pleadings, would 
be sufficient to inform a reviewing court 
of all that took place at the trial. 

Motions in arrest of judgment should be 
abolished. They answer no purpose which 
could not be equally well subserved by a 
motion for a new trial or by an appeal with- 
out a motion for a new trial. They are 
almost obsolete as it is and are but a clog 
in the-machinery of justice. 

Abolition of the Motion for a New Trial. 
—I come now to consider a suggestion 
against which [ find a serious prejudice. 
I refer to the suggestion that the motion 
for a new trial should not be a prerequisite 
to an appeal. In Missouri, as the law is 
to-day, no errors ocurring in the trial of a 
case can be reviewed in an appellate court 
unless there has been a motion for new trial 
in the trial court. Many cases have been 
determined and the rights of litigants final- 
ly disposed of upon the ground that no 
motion for a new trial had been filed—a 
ground which had absolutely no relation to 
the merits of the cause. It is thought by 
some that a motion for new trial as used 
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in this state is sanctified by the traditions 
of the common law. In this they are in 
error. At common law a motion for new 
trial was not necessarily made before the 
trial judge, and under the English law, as 
it is to-day, it is expressly provided that a 
motion for new trial shall not be heard be- 
fore the trial judge. Since the present 
practice is not sanctified by tradition we 
may without fear consider it on its merits. 
The objections to it are two-fold, 

The first ground of objection is nega- 
tive in a way, namely, that it serves no 
useful purpose ; and any piece of machinery 
which serves no useful purpose should be 
removed. 

The second ground of objection is posi- 
is that it tends to increase the 
delay, expense and uncertainty of litigation 
and furnishes a breeding-place for techni- 


tive and 


calities. 

It is asserted by those who favor its re- 
tention in our practice, that it is but fair 
to the trial judge that he should have an 
opportunity to correct his errors. 1 yield 
to no one in my desire to have the judges 
of our courts treated with respect and con- 
sideration, but on the other hand, I believe 
that the law should not be made to suit 
the convenience or ease the feelings of the 
judges, but should be made for the benefit 
of the litigant. The question of the feel- 
ings of the judge should have no part in 
any system, for the judge in the perform- 
ance of his judicial duties is purely an im- 
personal machine having a designated duty 
to perform. 

That the for trial 
perfluous and useless in equity and jury 
waived cases, must we believe be apparent. 
In those cases the court can, if in doubt, 
reserve its rulings on all matters until the 
final determination of the case and, if it 


motion new is su- 


deems necessary, can call for briefs and 
arguments of counsel, and take due time to 
consider the case before it is decided. In 
fact, that is what is generally done. After 
it has considéfed the case in that way 
once, even the most ardent supporter of the 
motion for new trial would not think it 





should be given a chance to consider the 
case again. 

In jury cases while the superfluousness 
of the motion may not be so apparent, it 
nevertheless exists. It is true in these cases 
the trial judge has not the time to consider 
the rulings on evidence that he has in 
equity and jury waived cases, yet in the 
majority of these cases his rulings on the 
evidence at the trial is followed by him in 
his decision on the motion for a new trial. 
F.ven if this were not so, still, if the ques- 
tions are so doubtful that they cannot be 
determined by the court at the trial, it 1s 
better that they should be ruled upon by the 
appellate court as soon as possible. If they 
are of sufficient importance to have serious- 
ly affected the verdict of the jury, it is bet- 
ter that they should be determined finally 
by the appellate court without delay, rather 
than that the case should be retried by the 
trial court and still possibly have to go to 
the appellate court and in the end be re- 
versed. 

Again, the motion for new trial as at 
present used in this state, does not in fact 
inform the court of anything—its terms 
are too indefinite and general. 

It is said by the supreme court: “We do 
not think any good would be subserved by 
requiring the specific objections to be again 
repeated in the motion for new trial.” 

Yet, if the objections are not specific, 
why should they be repeated at all. What 
information does the trial court really re- 
ceive when it is told that it erred in exclud- 
ing competent and relevant evidence, or in 
admitting incompetent or irrelevant evi- 
dence, and why should a litigant be ex- 
cluded from having his case heard on ap- 
peal because he failed to make such a gen- 
eral and non-instructive statement as that? 
Can anything more absurd be imagined 
than the rule which says that unless mat- 
ters of exception are brought to the atten- 
tion of the trial court by a motion for a 
new trial, they cannot be considered on 
appeal; when you have as a companion 
rule that a mere general statement that the 
court erred, is sufficient? We submit that 
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under our practice as it is to-day motion 
for new trial ho more informs the court 
of the mistakes alleged to have been made 
than if the mover should say to the court 
that it desired a new trial because the court 
made a mistake in the former trial. In 
fact, they are so general that the statement 
of grounds might well be omitted altogether 
and the new trial might well be asked for 
simply because the losing party wants it. 
If it be said that the argument upon the 
motion will inform the court of the grounds 
upon which it is based, I would answer that 
such would be the result if counsel chose to 
argue it. Dut counsel is not required to 
argue his motion, and if he seeks delay he 
can obtain what he seeks by letting it be 
overruled and then appealing it, and on the 
appeal for the first time discloses the real 
I think the trial 
judges will agree with me in saying that 


ground for his motion. 


frequently a case is reversed on a point 
which was never seriously discussed before 
them. If it should be suggested that the 
motion be made sufficiently specific to really 
call the attention of the court to the error 
complained of, I would reply that it would 
then be so long that it would be practical- 
ly equivalent to restating the bill of excep- 
tions. 

Again, if the motion for a new trial is 
to be used merely as a means of repeating 
the objections which have been made at the 


trial it should for that reason alone be 
abolished. For mere repetition is always 
obj ectionable. 


Finally, in so far as it gives the court 
an opportunity to correct its own errors it 
is taken advantage of in a very small per- 
centage of cases. From statistics prepared 
by the-Clerk of the Circuit Court of the 
City of St: Louis, covering a period from 
October, Ist, 1910, to October Ist, 1911, it 
appears there were 2349 judgments enter- 
There were five hundred and fifty- 
three (553) motions for new trial, four 
hundred and ninety-five of which were 
overruled, and not more than fifty-eight 
Thus it appears that of all the 
motions for new trial only one in ten were 


ed. 


sustained, 


sustained and in some of these cases the 
action of the court was appealed from. 

Again, it appears that of all the judg- 
ments rendered during the year, less than 
two and one-half per cent were corrected 
by means of a motion for new trial. 

We do not think, therefore, that even its 
advocates can claim it to be a very useful 
piece of machinery. 

Not only, however, is the rule making a 
motion for new trial a prerequisite to ap- 
peal useless, but it is positively bad. The 
fact is that it means a delay of anywhere 
from two to six months in practically all 
cases. 

Again it interposes another hurdle of 
technicalities for the appellant to jump be- 
fore he can have his case finally determined 
and if he fails to jump the hurdle properly, 
he loses his case. Artificial hazards may 
be proper in a horse race or a game of golf, 
but they have no proper place in the ad- 
ministration of justice. 

There are many. cases in Missouri where, 
because counsel failed to file a motion for 
new trial, calling attention of the trial 
court to the error already excepted to, the 
client has been denied the consideration of 
his appeal; even where his appeal was in a 
case involving his liberty. 

Not only does the failure to file the mo- 
tion have the effect of denying the right of 
appeal, but it is also true that even if it 
is filed in time, still if it is not framed with 
technical accuracy the same result happens. 

Before leaving this matter I would call 
your attention to the fact that I do not 
suggest that the trial court should be de- 
prived of the right to grant a new trial of 
his own motion, but the point of the sug- 
gestion is that it shall not be necessary in 
order for a man to have his case tried on 
appeal that he should have made a formal 
motion for new trial before the trial court. 

Power of Appellate Court to Review the 
Facts in Law as Well as Equity Cases.— 
The next suggestion to which I would call 
your attention is that wherein it is proposed 
that the appellate court should be given the 





| power to reverse a cause because in the 
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opinion of the appellate court the judgment 
would cause a miscarriage of justice, 
whether the error complained of be upon a 
question of law or a question of fact. 

In equity cases the appellate courts are at 
liberty to do this now, but I would apply it 
also to all law cases including those which 
have been tried by a jury. I am well aware 
of the fact that this suggestion will be im- 
mediately met by a claim that it would in- 
vade the right of trial by jury, but as I 
view this matter, it does not have this re- 
sult. It will not be disputed, of course, 
that it is not only the right, but it is the 
duty of the trial court to set aside a ver- 
dict if it is against the weight of the evi- 
dence. I would give to the appellate court 
the same power and would impose on it 
the same duty. There is, in my opinion, no 
difference in principle between the appel- 
late court setting aside the verdict under 
such circumstances and’ the trial court so 
acting under like circumstances. In both 
cases the action of the jury is set aside by 
a judge; whether the judge be called a trial 
judge or appellate judge makes no differ- 
ence, for in both cases it is a judge setting 
aside the action of a jury. 

It will be suggested that the trial judge 
has an opportunity of observing the de- 
meanor of the witnesses which the appel- 
late court does not have. ‘This may be 
conceded and it may be further conceded 
that the appellate judge should be more in- 
clined to hesitate than the trial judge about 
setting aside the verdict of a jury, as the 
former has not had the opportunity which 
the latter has had to observe’ the demeanor 
of witnesses. At the same time, as is point- 
ed out in an English case, there may ob- 
viously be other circumstances quite apart 
from manner and demeanor of a witness 
in the giving of testimony which may show 
whether it is credible or not, and these cir- 
cumstances may warrant the appellate 
judge in setting aside the verdict even on 
a question of fact turning on the credibility 
of witnesses whom the court has not seen. 
We know there are many of such circum- 
starices and where they exist the appellate 
court should have the right and should 
exercise it of setting aside the verdict of a 
jury and granting a new trial. 

Not only do I think there can be no rea- 
sonable objection to this provision, but it 
i. a provision without which, in my judg- 





ment, we cannot hope to abolish reversals 
on technicalities. , 

We have already on our statute books in 
this state and in many other states a law 
which in substance provides that no case 
shall be reversed for errors which are mere- 
ly technical. Complaint is made that the 
appellate court does not carry out the pur- 
poses of this statute, but I do not think 
this is to be wondered at. Let us ask our- 
selves what we would do if we were on an 
appellate bench. Would we always affirm 
a judgment of the lower court when there 
was no error of law except a technical er- 
ror. If a judgment came before us which 
was manifestly wrong, and one which would 
work a great hardship, would we be in- 
clined to affirm the judgment if we could 
avoid doing so? I think not. I think we 
would not shut our eyes to a technical error 
if that error gave an excuse to reverse a 
case where the judgment was wrong. | 
believe that many of the appellate judges 
have this feeling, and that many a case is 
reversed on the nominal ground that there 
was a technical error, when the real ground 
has been that the verdict has been for the 
wrong party and that a gross injustice 
would result if it were sustained. I do 
not believe you can expect the average fair- 
minded man to cheerfully affirm a judg- 
ment, which is to his mind an unrighteous 
judgment. 

I would repeat that it is my firm belief 
that the rule which has compelled the ap- 
pellate courts to seek for errors of law as 
a ground for reversing a case, instead of 
being also able to reverse it because of er- 
rors of fact, is more largely responsible for 
the growth of technical decisions than any 
other one fact. It is because I believe this 
that I believe the suggestion under consid- 
eration should be adopted. If the appellate 
courts are given the right to reverse a cause 
when the judgment is against the weight 
of the evidence we will have fewer cases 
reversed because of mere technicalities. The 
appellate courts should have the right to re- 
verse a cause on the real grounds, existing 
in their minds rather than be forced to 
express false grounds in order to obtain 
just results and by so doing establish a 
false precedent for all decisions that are 
to follow. 

Abolishing Distinction Between the Re- 
cord Proper and the Bill of Exceptions.— 
I call your attention now to the distinction 
existing between the record and the record 
proper. ‘This distinction is irrational and 
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should cease to exist. 
cedure based upon it have been universally 
execrated by the bar. They seem never to 
have had any real purpose except to fur- 
nish a ground upon which an appellate 
court might evade its duty of considering a 
case upon its merits. 


In this connection we also call attention 
to the suggestion that when a cause is pre- 
sented to the appellate court it should be 
presumed, in the absence of anything af- 
firmatively appearing to the contrary, that 
the appellant has complied with all the pre- 
requisites to the proper presentation of his 
cause in the appellate court: The purpose 
of this suggestion is, we think, self-evident. 
We all know how many cases have been 
thrown out of the appellate courts because 
of some oversight of counsel for appellant 
which was unimportant and which had ab- 
solutely nothing to do with the merits of 
the cause. We know that if a fact appears 
only in the bill of exceptions which ought 
to be in the record proper, the appellant will 
lose his appeal. If it appears only in the 
record proper when it should be in the bill 
of exceptions, the result is the same. The 
facts may all be in the record, but if they 
are not in the right place, or if the abstract 
fails to show them in the right place, the 
appellant will lose. The appellant may 
print in his abstract his bill of exceptions 
in full and the bill of exceptions may state 
that it is signed, sealed and filed, still appe!- 
lant cannot have his case heard because his 
abstract does not show that there was an 
entry in the record proper that the bill of 
exceptions was filed. All these things may 
happen, -too, notwithstanding the bill of ex- 
ceptions was filed and notwithstanding the 
fact that the record proper shows that it 
was filed. In all these cases the appellant 
loses whether the issues involve the prop- 
erty or his liberty; and sentences to the 
penitentiary have been affirmed in this state 
simply on the ground that the counsel for 
appellant did not print his abstract prop- 
erly. 

The true way to treat an appeal is that 
indicated in the recent enactment of the 
New Jersey Legislature and the one adopt- 
ed in the English courts, namely, treat it 
as a step in the cause and treat an appeal 
as removing to the appellate court the en- 
tire record of the cause and all orders, pro- 
ceedings and documents, filed therein, 
whether or not they are actually included 
in the transcript of the record sent to the 
appellate court. If this were done and if 


The rules of pro- | 


| 





the entire proceedings were deemed to be 
in the appellate court there would be less 
excuse for the appellate court ignoring them 
than exists under our present practice. Be- 


‘sides this we would then have the appellate 


court considering the same case that was 
considered by the lower court and not as 
frequently happens under our practice, an 
entirely different case. 

Limiting Appeals to Cases Involving 
Amounts Over $500.—There are continual 
efforts being made to increase the number .. 
of judges of our appellate courts in order 
that the business of these courts may be 
transacted more expeditiously. While I be- 
lieve in having a sufficient number of 
judges, I believe that the true way to ex- 
pedite appeals is to diminish their number. 
If we can do away with the technical re- 
versals we will take a long step towards 
diminishing the number of appeals, because 
there will be no temptation for a man to 
appeal his case and take a sporting chance 
on having his case reversed because of 
some technical error. 

Again, I do not believe that it is wise 
that the right to appeal should be unlimited 
and among the suggestions made by the 
special committee referred to is one to 
which I hope you will give careful consid- 
eration. It is that, no appeal should be 
allowed from a judgment of a circuit court 
in any case wherein the amount, exclusive 
of interest and costs is less than $500.00, 
unless the judge before whom the cause is 
tried shall certify that in his opinion the 
questions of law involved are of such im- 
portance that it should be submitted to the 
opinion of the appellate court. 

It has been urged against this suggestion 
that the poor man should have the same 
right to have a cause heard on appeal as 
the rich man. Of course, no one disputes 
this proposition and if this provision meant 
that the poor man was not to have the same 
right as the rich one or that any one man 
was not to have the same right as any 
other, it would never have been suggested. 
But it does not have this effect. As a 
matter of fact, one of the complaints most 
generally urged against the law is that the 
rich man and the corporations, by delaying 
the final determination of a case, wear out 
the poor man and force him to compromise 
his just rights, and that one of the means 
used for wearing him out is by taking an 
appeal. If there is anything in this charge, 
the provision which restricts appeals to 
cases where the amount is over $500.00 will 
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certainly to some extent at least have a ten- 
dency to prevent the rich man from taking 
advantage of his wealth to wear out the 
poor man. It will at least prevent the de- 
lay involved in an appeal. It has been said 
by a great many who advocate restrictions 
upon the right of appeal that the right to 
appeal should not be determined by the 
amount involved but by the question as to 
whether a judge of the appellate court 
deems the appeal proper. In other words, 
they suggest that no appeal should be taken 
as a matter of right, but that the matter 
should be first presented to a judge in an 
appellate court, and if he deems the ques- 
tion involved a proper one for appeal, then 
he may grant the appeal, otherwise he may 
refuse one. There.is a great deal to be 
said in favor of this suggestion, but it is 
believed that for practical purposes it would 
be better to adopt the suggestion made by 
the committee. You will observe, of course, 
that the amount of $500.00 is not an arbi- 
trary limitation, because if the court be- 
fore whom the case was tried, deems the 
question of law of sufficient importance: to 
be reviewed by the appellate court, he may 
so certify and the case may be appealed 
even though the amount is less than 
$500.00. 

Abolishing Affidavits for Appeal—The 
suggestion that it should be unnecessary to 
file an affidavit for appeal, should, we be- 
lieve, receive the unqualified support of the 
members of the bar. Its force must be self- 
evident. An affidavit for appeal means 
nothing in fact and simply cheapens the 
yalue of affidavits in general. 

Right of Trial Judge to Comment on the 
Evidence —The last suggestion of the com- 
mittee is that the trial judge should be per- 
mitted by instructions to comment on the 
evidence, provided that he shail also in- 
struct the jury that they are the sole judges 
of the weight and credibility of the evi- 
dence. 

This proposal has been attacked most 
vigorously as one calculated to tear down 
the temple of liberty. Of course, it is not 
a novel proposition, It existed at common 
law. still exists in the federal courts and 
in the courts of many of the states. It pro- 
poses merely to put back into the judges 
the power rightfully belonging to them. As 
a matter of fact, under the present system, 
in our state, the judge is little more than 
moderator, He hears arguments made to 
the ‘jury, the sole purpose of which is to 
arouse their prejudices and he is absolutely 








helpless to prevent the evil effects thereof 
—he sees the jury disregard salient points 
in the case and he cannot aid them. Many 
a judge sits through a jury trial seeing the 
jury make mistakes that will result in a 
miscarriage of justice and he is perfectly 
helpless to prevent it. The plan proposed 
does not substitute the judge for the jury 
in any sense of the term, it simply au- 
thorizes an impartial man with a trained 
legal mind who has heard all the evidence 
to call the attention of the jury to the evi- 
dence in his instructions to them. 

The objection most seriously urged 
against this proposition is that a prejudiced 
judge might by his comments on the evi- 
dence throw the decision of the case one 
way or the other. That is perfectly true, 
but he has a greater power in equity cases 
or in jury waived cases, and I do not recall 
that we hear very much about an abuse of 
such power. 

In conclusion I would say that it will be 
noticed that many of the suggestions dis- 
cussed tend to vest greater power in the 
judges and to place upon them a greater 
responsibility. That is done advisedly and 
it is done upon the theory that if you do 
not give your judges power to be efficient, 
vou must not complain if they are ineffic- 
ient. If you expect your judges to admin- 
ister justice, vou must give them the power 
to do so. P. Taytor Bryan. 

St. Louis, Mo. 








GOOD WILL—RIVAL BUSINESS. 





SNYDER PASTEURIZED MILK CO. v. 
BURTON. 





Court of Errors and Appeals of New Jersey, 
June 20, 1912. 
83 Atl. 907. 
(Syllabus by the Court.) 
A person who has sold the good will of his 





business may, unless he has otiierwise coven- 
anted, set up a rival business, but he may not 
solicit the custom of those who have previous- 
ly dealt with him. 





GARRISON, J.: This is an appeal from an 
order of the Court of Chancery directing the 
issuance of an injunction to restrain “the de- 
fendant from soliciting any of the customers 
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of the complainant, who had prior to the sale 
of the property and good will of the milk busi- 
ness of the said defendant to the complainant 
been his customers, to deal with or to purchase 
milk and cream from him and not to purchase 
their milk and cream from the complainant; 
also from selling or delivering milk and cream 
to any of the customers of the said complain- 
ant who had, prior to the sale of the property 
and good will of the milk business of the de- 
fendant to the complainant, been his custom- 
ers and who had been (i. e., prior to the filing 
of this bill) solicited by him to purchase their 
milk and cream of him.” 

This order indicates the scope of the liti- 
gation and the nature of the transaction out 
of which it arose. In brief the defendant, 
John W. Burton, having sold to the complain- 
ant the personal property used by him in 
carrying on his milk business, together with 
the good will, engaged in a competing busi- 
ness, owned either by himself or by his wife, 
and solicited his former customers to deal 
with him, and at the time of the filing of the 
bill the defendant was serving a large number 
of his former customers whose custom he had 
secured by such solicitation. 

(1) The defendant having made no express 
covenant may engage in a competing business. 
This, which is the recognized rule, is admit- 
ted by the complainant. 

The controverted question is whether the 
defendant, having sold the good will of his 
business and engaged in a competing business, 
may be enjoined from soliciting his former 
customers to deal with him. 

Upon this question judicial opinion in this 
country is not in entire unanimity, and in 
England, after a period of _ vacillation, the 
question was set at rest by the House of Lords 
only as recently as 1896. 

In this state the trend of decision in the 
Court of Chancery and of dictum in this court 
favors the rule that was applied in the pres- 
ent case. 

Thus in Althen v. Vreeland (N. J. Ch.) 36 
Atl. 479 (not yet officially reported), in which 
there was a covenant that was unreasonable 
because of its territorial extent, the Court of 
Chancery enjoined the vendor from soliciting 
his old customers not by force of his covenant, 
but on general principles deemed applicable 
to the circumstances of the case. 

In Newark Coal Co. v. Spangler, 54 N. J. Eq. 
354, 34 Atl. 932, which was not a soliciting 
case, but ‘one in which the defendant had ad- 
vertised his former connection with the busi- 
ness he had sold, Vice Chancellor Emery re- 
hearses the English decisions on the subject 





of soliciting as part of the argument of his 
opinion, without adverse comment as to the 
rule finally adopted. % 

In Scudder vy. Kilfoil, 57 N. J. Eq. 171, 40 
Atl. 602, in which there was a restrictive cov- 
enant, Vice Chancellor Reed said obiter: “The 
sale of the good will would have only pre- 
cluded the vendor from soliciting trade from 
old customers.” 

In Richardson v. Peacock, 33 N. J. Eq. 597, 
which was in this court and in which there 
was a restrictive covenant, Mr. Justice Dixon 
said: “The case is not one of a mere implied 
contract growing out of a sale of the good 
will of a business. Such a sale, without more, 
while it does not prevent the vendor from car- 
rying on a similar business, and, perhaps, 
dealing with the old customers, will prevent 
his soliciting the old customers by any means 
other than the general advertisement of his ' 
business’—citing Labouchere v. Dawson, L. 
R. 13 Eq. 322. 

Although this was dictum, and although at 
the time, viz., 1881, the law of England was 
not settled by the case cited, we think that 
the rule stated was the one we should adopt 
upon the reasoning and authority of the later 
case of Trego v. Hunt, 65 L. J. Ch. 1. This 
case came before the House of Lords in 1895, 
and was decided upon the opinion of Lord 
Herschell in which the state of the law upon 
the subject was exhaustively considered with 
the result that the case of Labouchere v. Daw- 
son which had been questioned in some quar- 
ters and finally overruled by the Court of Ap- 
peal in Pearson v. Pearson, 27 Ch. Div. 145, 
was declared to u.ave been correctly decided. 
The rule of the English courts thus establish- 
ed is that a person who has sold the good will 
of his business may set up a rival business, 
but is not entitled to solicit the custom of 
those who have previously dealt with him. 

We can add nothing to the exposition con- 
tained in the opinion in Trego v. Hunt, which 
may be conveniently consulted with the an- 
notation of American decisions in 12 English | 
Rul. Cas. 442. ; 

(2) The Court of Chancery in the present 
case, having properly enjoined the defendant 
from soliciting his old customers, properly 
enjoined him also from serving those he had 
obtained by such solicitation. This is within © 
the principle of decision and essential to the - 
remedy. based thereon. The argument that 
such customers might without solicitation 
have returned of their own accord is answer- 
ed by what we said as to a similar argument ° 
in Stone v. Grasselli Chemical Co., 65 N. -J. 
Eq. 756-762, 55 Atl. 736, 63 L. R, A. 344,, 103 
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Am. St. Rep. 794,.the principle being that one 
by his own inequitable conduct may practical- 
ly deprive himself of what otherwise he might 
rightly claim. 

The conflict of testimony as to whether the 
owner of the rival business is the defendant 
or his wife is not significant upon this appea:. 
The injunction is against John W. Burton. 
Whether its effect will be to deprive him of 
an inequitable advantage as Owner or as an 


agent is an immaterial consideration. If he 
be an agent, his chief asset as such, so to 
speak, is his influence with his old customers, 


which he is not entitled to trade upon either 
as enhancing the value of his services as 
agent or as something that he can swing to 
an employer. 


The order of the Court of Chancery is af- 
firmed. 
Note.—Restrictions on Vendor in the Sale of 


Good Will—This note is supplementary to note 
in 72 C. L, J. 181, but attention was not so 
specially drawn to the Massachusetts rule nor 
the few cases which practically nullify the con- 
veyance of good will. 

A very interesting discussion in Marshall Eng. 
Co. v. New Marshall Eng. Co., 203 Mass. 410, 80 
N. E. 548, shows that the English rule spoken 
of in the principal case, that a competing busi- 
ness always can be set up by one who has sold 
his goods and a purchaser gets nothing more 
than the right to have the vendor refrain from 
soliciting business from the customers of the old 
firm. But Massachusetts does not accept this 
rule and this opinion says: “In Massachusetts no 
competing business can be set up if it derogates 
from the grant of the good will of the old busi- 
ness.” The opinion then goes on as follows: 
“Under the settled law of this Commonwealth, 
cases may be put where the sale of the good wi!l 
would not prevent the vendor from setting up a 
similar business. For example, one who sells the 
good will of a small grocery store in the south 
end of Boston, without doubt might set up a 
small grocery store in the north ‘end of the same 
city. * * * On the other hand, had there been 
no covenant in the sale by Nordenfelt of his 
good will as a manufacturer of guns and am- 
munition, which was before the House of Lords 
in Nordenfelt v. Maxim Nordenfelt Guns and 
Am. Co. (1804), A. C. 535, under the Massachu- 
setts rule he could not have set up a similar 
business anywhere. Where the governments of 
the world are the customers, the place of busi- 
ness is of no consequence.” 

It is thus seen that the test in Massachusetts 
is whether a similar business competes or is a 
rival business and if it does “it derogates from 
the grant of the good will of the old business.” 
As seen the principle of derogation has quite an 
extensive sweep. 

An exception is recognized to the non-deroga- 
tion-of-grant theory in the sale of the good will 
in a partnership by legal representative of a de- 
a partner. Hutchinson v. May, 187 Mass. 

2 

The case in Massachusetts establishing the rule 
it recognizes was first definitely announced in 





Webster v. Webster, 180 Mass. 310, 62 N. E. 
383, and while it cites a number of cases from 
other states upon the line of the principal case 
and on the line that not even is solicitation of 
old customers not forbidden, it appears to have 
found no case in any other court in line with 
what it rules. 

In New York it was said: “The question which 
has given most trouble to the courts in voluntary 
sales where the good will is mentioned as con- 
veyed and nothing said about not carrying on 
a similar business has related to the right of the 
vendor of the good will to solicit business from 
the customers of the old firm.” Von Bremen v. 
MacMonnies, 201 N. Y. 41, 92 N. E. 186, and it 
was held that in New York there was such a re- 
striction in voluntary sales, but not where the 
sale was in invitum, This case was annotated 
in 72.C. L. J 

The opinion in this case places Massachusetts 
as agreeing with it as to voluntary sales, when 
Webster v. Webster and Marshall Eng. Co.-v 
New Marshall Eng. Co., supra, show the con- 
trary. This opinion also places Connecticut as 
the only court saying there is not even a re- 
a upon solicitation, citing therefor Cottrell 

Manufacturing Co., 54 Conn. 122, 6 Atl. 791, 
while Webster v. Webster, sup7a, cites the same 
case and Williams v. Farrand, 88 Mich. 473. 
so N. W. 446, 14 L. R. A. 161, and Vendettoak 
v, Schmidt, 44 La. Ann. 264, 10 So. 616, 15 L. 
R. A. 462, 32 Am. St. Rep. 336. 

The Voilutesk case cites the following lan- 
guage from the Cottrell case approvingly: “By 
purchasing the good will merely, Cottrell secured 
the right to conduct the old business at the 
old stand, with the probability in his favor that 
the old customers would continue to go there. 
If he desired more he should have procured it 
by positive agreement. The matter of good will 
was in his mind. Presumably he obtained all he 
desired. At any rate the express contract is the 
measure of his right; and since that conveys 
good will in terms but says no more, the court 
will not upon inference deny to the vendor the 
possibility of successful competition, by all law- 
ful means, with the vendee in the same business.” 

The trouble about this seems to be that no 
more was convey ed under this rule by mention- 
ing good will than if it had been omitted. The 
Vonderbank case then proceeds to say that the 
vendee got with the purchase of a business the 
name under which it was conducted. 

We perceive therefore that there are two lines 
of decision on this question and what appears a 
solitary stand by Massachusetts. The middle 
ground upon which the principal case proceeds 
seems to have hack of it the weight of authority. 








HUMOR OF THE LAW. 


Judge—"“Prisoner, you were found with this 
lantern, jimmy, screwdriver and centerbit in 
your possession. What have you to say?” 

Prisoner—“I’m an innercent ottermoblist, yer 
Honor, an’ that’s me lamp an’ repair kit.” 


Notary—Sign your name here, Uncle Rastus. 

Uncle Rastus—Ah doesn’t write ma name, suh. 
Ah has no time fuh dem triflin’ details o’ busi- 
ness. Ah allus dictates ma name, sur.—Cleve- 
land Leader. 
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1. Arson—Wife’s Property.—In view of the 
Statutes in reference to property of married 
women, it is arson for a husband to burn his 
wife’s property.—State v. Roth, Minn., 136 N. 
W. 12. 






) 


2. Attachment—Amendment.—Where an affi- 
davit in attachment alleges that defendant is 
a nonresident and indebted to plaintiff in a 
named sum, an amendment is allowable, set- 
ring forth the nature of the indebtedness.—lI. 
Silverman & Son v. L. J. Sloat & Bre., Ga., 74 
S. E. 938. 

+. Attorney and Client—Authority of Attor- 
ney.—Where the judgment of dismissal was ren- 
dered at a prior term, defendant's attorney hed 
i110 authority, at a subsequent term, to repre- 
sent his client, so as to bind him, by appearing 
and objecting to an order vacating the judg- 
ment of dismissal; notice to him of the vaca- 
tion proceedings not being notice to the eli- 
ents.—Owen v. Smith, Iowa, 136 N. W. 119. 





4. Bailment—LKstoppel.—A bailee is estopped 
to deny the bailor’s titie or ownership of the 
property bailed at the time of bailment, but is 
not estopped, when sued for conversion, from 
showing that the title held by the bailor at the 
time of bailment has been acquired by himself, 
or has passed to another.—Shellhouse vy. Field, 
ind., 97 N. E. 940. 

5.——Loss.—Showing that a watchman em- 
ployed by a bailee was addicted to drink, with- 
out showing cauSal connection with a fire which 
caused loss of goods, will not entitle the bailor 
to recover for the goods.—Gibbons v. Yazoo & 
M. V. R. Co., La., 58 So. 505. 

6. Banks and Banking—Forged Indorsement. 
—Bank paying check on forged or fraudulent 
indorsement by one of the same name as the 
true owner held liable to the owner.—Thomas 
v. First Nat. Bank of Gulfport, Miss., 58 So. 
478. 

7. Beneficial Associations—Constitution and 
By-Laws.—Under the constitution and by-laws 
of a mutual benefit society that receipts from 
assessments should be placed in an assessment 
fund, it was unlawful to use assessments to 
secure new members.—Wolf v. Gegenseitige 





Unterstuetzungs Gesellschaft Germania, Wis., 
136 N. -W. 175. 

8. Bills and Notes—Burden of Proof.—In an 
action on a note, where plaintiff offers the note 
in evidence, and defendant offers no evidence 
and raises no question as to the execution or 
consideration of the note, plaintiff is entitled 
to & verdict—Boston Safe Deposit & Trust Co. 
v. Manning, Mass., 98 N. E. 509. 


9. Indorser.—An allegation that a defend- 
ant is sued as an indorser of a note, but that 
he received no independent consideration, is 
equivalent to an averment that he is an accom- 
modation indorser.—Baggs v. Funderburke, 
Ga., 74 S. E. 937. 

10. Bridges—Rescission.—Where a ‘county, — 
without authority, rescinded a contract with a 
bridge company for the construction of a 
bridge, the company is entitled to recover 
freight paid for material for the bridge which 
the county refused to receive.—Western Bridge 
&-Construction Co. v. County of Cheyenne, Neb., 
136 N. W. 36. 

11. Brokers—Exclusive Agency.—An exclu- 
sive agency to sell property is not equivalent 
to an “exclusive right to sell,” and where ar 
exclusive agency only is granted the ecwner has 
the right to sell the property himself, without 
being liable to the agent for compensation.— 
Smith v. Preiss, Minn., 136 N. W. 7. 


12. Usage.—Where a customer sends an 
order to a broker engaged in an established 
market or trade for a deal in that trade, he 
authorizes the broker to deal according to any 
well-established usage  therein.—Cronan v. 
Hornblower, Mass., 98 N. E. 504. 

13. Carriers of Goods—Presumption.—Where 
holly in shipment was injured by freezing, the 
presumption of negligence of a carrier was not 
overcome by evidence that defendants accepted 
the car as loaded by plaintiff and transported 
it without delay to its destination.—B. Pressley 
Co. v. Illinois Cent. R. Co., Minn., 136 N. W. 11. 


14. Warehouseman.—Where consignee | di- 
rects a carrier to hold goods at destination 
pending negotiations with the consignor who 
acquiesces in his holding, if the goods are.lost, 
the liability is that o1 a warehouseman.—Sea- 
board Air Line Ry. Co. v. A. R. Harper Piano 
Co., Fla., 58 So. 491. 

15. Carriers of. Passengers—Freight Train.— 
It is the duty of a carrier transporting a pass- 
enger on a freight train to exercise the highest 
degree of care for their safety consistent with 
the usual and practical operation of such train; 
it being responsible for an injury resulting 
from the negligent and improper movement of 
the train.—Indianapolis Southern R. Co. v. 
Tucker, Ind., 98 N. E. 431. 

16. Passenger Tickets—Where conductor, 
on presentation of original ticket and incorrect 
ticket, issued by intermediate line, telegraphs 
for instructions from the general passenger 
agent, the question is between the company 
and the passenger; and the company is bound 
to give proper instructions.—Ann Arbor Ry. Co. 
v. Amos, Ohio, 97 N. E. 978. 

“17. Compromise and _— Settlement—Disputed 
Account.—Where a certain sum is tendered a 
ereditor On condition that he accept it in full 
satisfaction, the sum due being in dispute, he 
must either refuse the sum, or, if he accepts 
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it, he accepts the condition also, notwithstand- 
ing any protest.—T. M. Partridge Lumber Co. 
v. Phelps-Burruss Lumber & Coal Co., Neb., 136 
N. W. 65. 

18. Right to Attack.—-Where an act of 
compromise involves title to real estate, it can- 
not be attacked by one who has no interest in 
the property.—Edison Electric Co. v. City of 
New Orleans, La., 58 So. 512. 

19. Constitutional Law—Attachment.—The 
Statute prov‘ding for attachment by trustee 
process held not to impair the obligation of a 
contract, contrary to the federal constitution, 
as to goods which were shipped under a con- 
tract executed after the statute’s enactment.— 
Rosenbush v. Bernheimer, Mass., 97 N. E, 984. 

20. Contempt—Civil Contempt.—A civil con- 
tempt is not an offense against the dignity of 
the court, but against the party in whose behalf 
the contempt order is made, its object being to 
compel the performance of the act which the 
party applying for the order is found to be en- 
titled to.—Witmer v. District Court, Polk Coun- 
ty, lowa, 136 N. W. 113. 

21. Contracts—Building.—A  subcentractor, 
who resumed work after performance had been 
stopped, held not entitled to recover, in an ac- 
tion for the breach, probable profits if perfor- 
mance had been uninterrupted.—Southern Bitu- 
lithic Co. v. Hughston, Ala, 58 So. 450. 

22. Inducement.—While there is a differ- 
ence between the inducement to and the consid- 
eration for a contract, in the absence of fraud 
or mistake, the consideration regarded as such 
by the parties will be deemed sufficient.—Brown 
v. Marion Commercial Club, Ind., 97 N. E. 958. 

23. Unilateral.—The term “unilateral 
tract,” as expressing the idea of a contract lack- 
ing in mutuality, is a legal solecism.—High 
Wheel Auto Parts Co. vy. Journal Co. of Troy, 
Ind., 98 N. E. 442. 


24. Conversion—Equitable.—A will, bequeath- 
ing and devising real and personal property 
without any distinction, with power to sell, 
and directing the application of the “proceeds,” 
held to effect an equitable conversion, where 
general scope of the will indicated that testa- 
trix thought it would be necessary to'sell the 
whole property.—Phifer v. Giles, N. C., 74 S. 
E. 919. 
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Corporaticns—Equity.— Where stockhold- 
er of dissolved corporation seeks to recover his 
share of assets after debts are paid, and the 
method of computing the amount is contested, 
the remedy is in equity.—Varn v. Whidden, 
Fla., 58 So. 492. 


26.——Removal of Officers.—Every corporation 
has power to remove its officers, but can exer- 
cise it only as prescribed, and grants of such 
power are strictly construed.—Wolf v. Gegen- 
seitige Unterstuetzungs Gesellschaft Germania. 
Wis., 136 N. W. 175 

27.——Unpaid Subscription.—The liability of 
stockholder for unpaid stock subscription in a 
New Jersey corporation is governed by the laws 
of New Jersey in so far as they do not con- 
flict with the laws or public policy of New 
York.—Southworth v. Morgan, N. Y., 98 N. E. 
490. 

28. Crimfnal Evidence—Similar Acts.—Where 
defendant ki#led a deputy sheriff while attempt- 
ing to arrest him, evidence of previous acts of 
resistance of officers attempting to execute pro- 
cess on defendant was admissible as against 
the objection that it was remote in point of 








time “where such acts were repeated year after 
year down to a comparatively recent period; 
the entire chain of events indicating a feloni- 
ous intent.—Deitz v. State, Wis., 136 N. W. 166. 

29. Similar Facts.—Evidence of false cer- 
tification of acknowledgment of other mort- 
gages held competent to show the intention to 
make the false certificate, on trial of a notary 
public for willfully certifying falsely to the ac- 
knowledgment of a mortgage, although the 
mortgagors were not the same persons.—People 
v. Marrin, N. Y., 98 N. E. 474. 

30. Criminal Law—Indictment.—aAn __indict- 
ment can be successfully attacked for the first 
time on appeal only when it fails to state facts 





constituting a public offense.—Robinson vy. 
State, Ind., 97 N. E. 929. 
31. Special Verdict.—In a criminal  pros- 





ecution, the facts should be formally stated and 
embodied in the special verdict by an impaneled 
jury, and not according to an agreed statement 
of facts.—State v. Davis, N. C., 74 S. E. 916. 

32. Customs and Usages—Evidence.—A con- 
tract, or order, for space at an exhibition, con- 
taining a direct and positive promise to pay an 
amount certain at a time certain, without con- 
ditions or qualifications, so as not to require 
construction, cannot be nullified by proof of a 





custom.—High Wheel Auto Parts Co. v. Jour- 
nal Co. of Troy. Ind.. 98 N. E. 442. 

33. Damages—Insurance.—That a defendant 
is protected by insurance from liability is not 


relevant on the trial of an action for personal 
injuries.—Featherstone vy. Lowell Cotton Mills, 
N. C., 74 S. E. 918. 

34.——Punitive.—To sustain a claim for pu- 
nitive damages, the wrongful act must have 
been done maliciously or with criminal indiffer- 
ence to civil obligations, and a wrongful act 
under a bona fide claim of right and without 
malice constitutes no basis therefor.—Jopling 
v. Bluefield Waterworks & Improvement Co., W. 
Va., 74 S. E. 943. 

35. Death—Presumption.—If a _ person 
killed through negligence of another, and there 
is no evidence as to negligence or due care of 
deceased, the law presumes that he exercised 
ordinary care.—Albrecht v. Morris, Neb., 136 N. 
Ww. 48. 

36. Deeds—Reversion.—Under a deed reserv- 
ing to the grantor, her heirs and assigns, all 
right to a town road if the road was discontinu- 
ed, the fee in the road reverted to the grantor’s 
successor, subject to the grantee’s right to pass 
and repass.—In re Battelle, Mass., 97 N. E. 1004. 

37. Rule in Shelley’s Case.—The rule in 
Shelley’s Case is recognized in Indiana as a rule 
of property, and not one of construction.—New- 
haus v. Brennan, Ind., 97 N. E. 938. 

38. Descent and Distribution—Right of Heir. 
—The heir or devisee may alienate the lands 
subject to the exercise of the statutory powers 
of the personal representative.-—Rucker v. Ten- 
nessee Coal, Iron & R. Co., Ala., 58 So. 465. 

39. Divorece—Alimony.—While alimony can- 
not be awarded against a nonresident not per- 
sonally served with process, and where no 
property is attached, a wife, having secured a 
divorce, on constructive service, may obtain 
alimony in subsequent proceedings in which the 
husband is personally served.—Parker v. Par- 
ker, Mass., 97 N. E. 988. 

40. Creature of Statute.—A divorce action 
is purely the creature of statute, so that a judg- 
ment of divorce, to be sustainable, must be au- 
thorized by the statute—Graham vy. Graham, 
Wis., 1386 N. W. 162. 

41. Trial.—The right of the presiding jus- 
tice in a divorce suit as the representative of 
the public interests to make material inquiries 
is unaffected by any lack of specific allegations 
in the pleadings.—Newman v. Newman, Mass., 
98 N. E. 507. 

42. Electricity—Care.—The right to maintain 
an overhead trolley wire across the tracks of 
a steam railway imposes the duty of so manag- 
ing affairs as not td injure persons lawfully 
operating the trains of the railroad company.— 
rae v. Lincoln Traction Co., Neb., 136 N. W. 

43. Eminent 
power of eminent domain is an inherent 
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Domain—Compensation.—The 
right 
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vested in sovereignty as a necessary attribute 
thereof, and the constitutional provisions pre- 
vent the Legislature from depriving people of 
their property without compensation.—Hyde v. 
Minnesota, D. & P. Ry. Co., S. Dak., 136 N. W. 
92. 


44. Equity—Multiplicity of Suits—In view of 
the policy of preventing a multiplicity of suits, 
a bill to quiet title, brought by a single com- 
plainant against a single defendant in respect 
to separate tracts claimed by complainant un- 
der one title and by defendant under titles 
similar as to each tract is not multifarious.— 
Rucker v. Tennessee Coal, Iron & R. Co., Ala., 
5&8 So. 465. 


45. Parties.—In a suit asserting equitable 
title to land, plaintiff must bring into court 
the holder of the legal title, where it is out- 
standing,in a person other than the one orig- 





inally proceeded against.—Bragg v. United 
Thacker Coal Co., W. Va., 74 S. E. 946. 
46. Svidence—Expert Testimony.—A _ physi- 


cian who attended an injured person who died 
of the injuries may testify as to statements of 
deceased as to pain suffered by him and neces- 
sary to the determination of the location and 
extent of his injuries.—Albrecht v. Morris, Neb., 
136 N. W. 48 

47._—Possessing Stolen Property.—In a trial 
for receiving stolen property, after evidence 
that defendant had received the property after 
it was stolen, it was competent to prove that 
the same person had stolen simi.ar property 
which had been received by defendant, and that 
defendant had received and cashed a check 
given to the thief in payment therefor as show- 


ing guilty knowledge.—Becker vy. State, Neb., 
136 N. W. 17. 
48. ixecutors and Administrators—Courts.— 


Where a decree of the federal court establishes 
a claim against the executors of a decedent, and 
directs its payment by such executors, who are 
defendants in the suit, a formal adjudication 
of such claims by the probate court is not es- 
sential to the maintenance of an action to en- 
force payment of such claim.—Connecticut Life 
Ins. Co. v. Schurmeier, Minn., 136 N. W. 1. 

49. Relationship.—Where the right to let- 
ters of administration depends upon the rela- 
tionship of the applicant to the intestate, an 
adjudication is conclusive as to the relation- 





ship. and cannot be collaterally attacked.— 
White v. Hill, Ala., 58 So. 444. 
50. Trust Funds.—An administrator de- 





positing trust funds in a bank in his own name, 
individually, is liable for a loss occasioned by 


a failure of the bank.—Chancellor v. Chancel- 
lor, Ala., 58 So. 423. 
51. Fraudulent Conveyarcres—Pro Rata Dis- 


tribution.—In a suit by creditors to set aside a 
preferential deed, it is error, without actual 
fraud charged and proven, to deprive the pre- 
ferred creditor of vro rata distribution in the 
proceeds of the sale of property conveved.— 
Westinghouse Lamp Co. v. Ingram, W. Va., 74 
S. E. 941. 

5% Highways—Constitutionalitv.—Laws 1911, 
c. 254, providing for establishment of  high- 
ways outside of cities and villages, and for as- 
sessment on land benefitted, held valid, under 
Const. art. 9, § 1. relating to unifermity of 
Murray v. Smith, Minn., 136 N. W. 5. 

53 Homestead—Waiver.—A waiver of home- 
stead right in an act of mortgage is a special 
waiver for the benefit of the mortgagee and 
does not inure to the benefit of other creditors. 
—Hardesty v. Warner, La., 58 So. 527 

54. Homicide—Dyine Declaration.—A dying 
declaration is admissible only where declarant 
was in actual danger of death, had a full ap- 
prehension of his danger, and death ensued.— 
State v. Laughter, N. C., 74 S. E. 913. 

5A. Robbery.—Where defendant and K. 
conspired to rob deceased, and he was shot and 
killed durine the robberv, defendant was liable 
for murder in the first degree, althouch he did 
not do the actual killing.—People v. Friedman, 
N. Y.,98 N. E. 471. 

56. Injunction—Attorney Fees.—The fees of 
attorneys mav be allowed as damages for ser- 
vices in obtaining the dissolution of an injunc- 











tion under Act No. 50 of 1886, but not where the 
dissolution resuits from a trial on the merits. 
—aAlbert Hanson Lumber Co. v. Mestayer, La., 
58 So. 511. 


57. Damages.—The measure of liability on 
an injunction bond, where the injunction sus- 
pended mining operations, held to be the value 
of the lease for such time, and not the net prof-. 
it which they would have realized.—Webb _v.. 
Will McFarlin & Co., Ala., 58 So. 453. 

58. Fraud.—A judgment, based on an act 
of compromise between parties able to contract, 
will not be annulled, where fraud or error in 
calculation is not alleged and proved and the 
act is not in violation of a prohibitive law or 
against. good morals.—Edison Electric Co. v. 








City of New Orleans, La., 58 So. 512. 
59.- Insurance—Changes in Constitution.—A 
provision in benefit certificate that insured 


should comply with rules of insurer held to au- 
thorize changes in details of the contract of 
insurance, but not nullification of essential fea- 
tures of contract.—Stirn v. Supreme Lodge of 
en ak Slavonian Benev. Society, Wis., 136 
aN. . . 


60. Judgment—Bar.—Where the purchaser of 
a horse under a warranty made a note for part 
of the price, and the note was transferred to a 
bona fide holder, who enforced it, and it was 
held in the action that breach of the warranty 
was no defense, the judgment did not consti- 
tute a bar to an*action of the purchaser against’ 
the seller of the horse.—Henton vy. Spencer, &. 
D., 136 N. W. 112. 


61. Findings of Law.—Mere findings of law 
have no place in a judgment.—Lehigh Valley R. 
Co. v. Canal Board, N. Y., 97 N. E. 964. 

62.——-Law of the Case.—An appealable de- 
cision of the probate court, which was not ap- 
pealed from, is the law of the case, whether 
ae Regd wrong.—Bartlett v. Slater, Mass., 97 N. 

63. Landlord and Tenant—Lease.—Where de- 
fendant’s lease was for five years, with the op- 
tion to surrender in three years on _ three 
months’ notice in writing, defendant’s giving 
of written notice at the expiration of three 
years, when not acted upon by him, does not 





relieve him from liability on subsequently 
abandoning the premises.—Pope v. Abbott, 
Mass., 98 N. E. 512. 


64. Libél and Slander—Slander of Title.-—A 
party claiming ownership by title duly record- 
ed, but who is not in actual possession, may sue 
another, also out of possession, for slander of 
title, caused by his recording a title-—Atchafa- 
laya Land Co. v. Brownell-Drews Lumber Co., 
La., 58 So. 500. ; 

65.——-Slander of Title-—Where one ‘cuts 
wood and makes staves on land, and does oth- 
er acts usually done by an owner, he has pos- 
session sufficient to maintain an _ action for 
slander of title—Miller v. Albert Hanson Lum- 
ber Co., La., 58 So. 502. " 

66. Malicious Prosecution—Action for.—Gen- 
erally an action will not lie for malicious pros- 
ecution of a civil suit, but it will lie if there 
was a seizure of goods or an arrest of the de- 
fendant therein.—White v. International Text- 
Book Co., Iowa, 136 N. W. 121. 


67.——Unconstitutional Statute.—If one uses 
a criminal] statute to cause the unlawful arrest 
and imprisonment of another, without probable 
cause, he cannot justify his acrs on the groune 
that the statute is unconstitutional or defec- 
tive-—Murten v. Garbe, Neb.; 136 N. W. 66. 

68. Marriage—Common Law.—Where the hus- 
band was over 17 at the t'me of the consumma- 
tion, a common-law marriage is valid; Code 
1907, § 4879, only providing that a man under 
that age is incapable of contracting marriage. 
—wWhite v. Hill, Ala., 58 So. 444 

69. Master and Servant—Minor.—A servant's 
misrepresentation as to his age in order to ob- 
tain employment of defendant railroad com- 
pany held not material in an action for his 
death by reason of negligence.—Hart v. New 
York Cent. & H. R. R. Co., N. Y., 98 N. E. 493. 

70. Statutory Requirement.—Under Factory 
Act, requiring emery wheels to be equipped with 
exhaust fans, a master who fails to so equip 
a wheel is liable for injuries to a servant by 
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the casting of emery dust into his eyes.—Jen- 
a - Mfg. Co. v. Flannery, Ind., 98 N. 





71. Vice Principal—Where an employee, 
regularly charged with the duty of making re- 
pairs, placed a broken belt in use, without 
properly repairing it, the master is liable to an- 
other employee injured thereby on the ground 
that he furnished a defective belt; the fellow 
servant rule not applying.—Brossard v. Morgan 
Co., Wis., 136 N. W. 181. 

72. Mechanics’ Liens—Construction—A me 
chanic’s or materialman’s lien is in derogation 
of the common law, and no one is entitled to 
the benefits of the statute unless he is embrac- 
ed within its provisions, and, in ascertaining 
who such persons are, the statute is strictly 
construed, but where one falls within the stat- 
ute, it is liberally construed.—Toner v. Why- 
brew, Ind., 98 N. E. 450. 


73. Mortgages—Maturity of Note.—An _  as- 
signee of a note and mortgage obtaining an as- 
signment after the maturity of the note ac- 
quires only the rights of the assignor; and, 
where the assignor is bound by an agreement 
extending the time for the payment of the note 
and mortgage, an action by the assignee before 
the expiration of such time is premature.—Phil- 
lips v. Holland, Wis., 136 N. W. 191. 

74. Possession Under.—One who takes pos- 
session under a mesne conveyance from a pur- 
chaser at a void foreclosure sale under a valid 
mortgage is entitled to the rights of a mort- 
gagee in possession.—Kaylor v. Kelsey, Neb., 
136 N. W. 54. 

75.———Priority.— Where a vendor, the vendee, 
and a third person mutually agreed that the 
third person should furnish the price to be se- 
cured by a first mortgage upon the land, and 
the vendor to take a second mortgage for the 
balance of the price, such mortgages are su- 
perior to a judgment existing against the ven- 
dee at the time of the delivery of the mort- 
gages—Marin v. Knox, Minn., 136 N. W. 15. 

76. Municipal Corporations—Automobiles.- 
It is the duty of the chauffeur of an automobile 
to look out for pedestrians at street crossings 
and to take all proper precautions to avoid col- 
lisions.—Shields v. Fairchild, La., 58 So. 497. 

77. Corporate Function.—Where «a city op- 
erates a water-works plant, it is exercising a 
corporate sand not a governmental function, 
and owes the same duty to its servants and the 
public as would a private corporation under like 
circumstances.—Woodie v. Town of Wilkesboro, 
N. C., 74 S. E. 924. 

78.——Special Assessment.—A conveyance of 
a strip of land abutting a street to relieve the 
balance of the land from a sidewalk assessment 
held invalid, as against the city’s right to assess 
the entire property.—Wood v. City of Hurley, 
S. D., 136 N. W. 107. 

79. Novation—Test.—Where a creditor, his 

- debtor, and a third person agreed that the third 
person, for work to be done .by the creditor, 
should pay the creditor his debtor’s debts, and 
the creditor accepted the third person in place 
of the original debtor, the creditor, on perfor- 
mance of the work, could hold third person li- 
able.—McNulty v. Cruff, Mass., 98 N. E. 512. 

80. Nuisance—Eminent Domain.—The law 
governing private nuisances and the damages 
flowing therefrom are unaffected by the ques- 
tion of eminent domain.—Hvde v. Minnesota, D. 
& P. Ry. Co., S. D., 186 N. W. 92. 

81. Parent and Child—Settlement.—A father 
had no authority as such to bind an infant son 
by a settlement with attorneys who recovered 
a judgment for the infant.—Blake y. Corcoran, 
Mass., 97 N. E. 1002. 

82. Pleading—Abatement.—A plea in abate- 
ment must be certain to every intent and con- 
tain the utmost fullness and particularity as 
well as the highest attainable accuracy.—Lech- 
ner v. Strauss, Ind., 98 N. E 

83. Principal and Agent—Good Faith.—Agents 
cannot acquire unreasonable advantage in deal- 
ing with the property of the principal, and 
cannot deal therewith, except In entire good 
faith, with full disclosure of the facts.—Clif- 
ford v. Armstrong, Ala., 58 So. 430. 

84. Reformation—Equity—-A grantor’s only 

















remedy to correct a mistake in the description 
of land is by a proceeding in equity to make 
the deed speak the intention of the parties.— 
Daniel v. Williams, Ala., 58 So. 419. 


85. Sales—Action.—Where written contract 
under seal provides for sale of sideboards and 
for payment at certain periods, plaintiff is not 
obliged to bring an action of covenant, but 
may recover under the common counts in as- 
+ ateaaat cease ies v. Stanton, Fla., 58 So. 





86. Breach of Contract.—A contract of sale 
of crushed stone to be delivered as called for, 
held not breached by the buyer's order to de- 
liver no more till further orders, until failure 
to order more within a reasonable time.—Cul- 
len-Friestedt Co. v. Turley, Ind., 97 N. E. 946. 


87. Subscriptions—Nature of.—Subscriptions 
are several when default of one\subscriber 
would not affect the others’ liability—Brown 
v. Marion Commercial Club, Ind., 97 N. E. 958. 


88. Sunday—Contracts.—An action for the 
negligence of a chauffeur in the operation of an 
automobile resulting in the death of an occu- 
pant held maintainable, though the contract for 
the automobile was made on Sunday.—Gerretson 
v. Rambler Garage Co., Wis., 136 N. W. 186. 


89. Telegraphs and Telephones—Burden of 
Proof.—Plaintiff, in an action against a tele- 
graph company for damages for its negligence 
in delivering a message, must prove its receipt 
of the message, or its negligence in not receiv- 
ing it; and there is no presumption that the 
sender, communicating the message by tele- 








phone, was understood.—Cameron v. Western 
Union Telegraph Co., S. Car., 74 S. E. 929. 
90. Police Power..—A telephone company 


has no right under the laws of the state to con- 
struct and operate its lines in and through the 
streets of a city or town and maintain a local 
telephone system for general business therein, 
without procuring from the municipal authori- 
ties a license or franchise for the use of the 
streets and the transaction of its business.— 
East Boyer Telephone Co. v. Incorporated Town 
of Vail, Ind., 136 N. W. 120. : 

91. Trusts—Wills.—Where testamentary trus- 
tees conveyed property to a corporation, taking 
stock and bonds of the corporation therefor, a 
direction in a will to sell the property applied 
to the securities taken.—Bartlett v. -Slater, 
Mass.,.97 N. E. 991. 


92. Usury—Existence of.—The maker of ne- 
gotiable instruments will not be heard to say 
that the difference between the price at which 
they are sold by the payee and their face value 
is usurious interest.—People’s Bank & ‘Trust 
Co. v. Fenwick Sanitarium, La., 58 So. 523. 

93. Waters and Water Courses—Negligence. 
—In an action by one injured by being thrown 
from his buggy upon the running away of his 
horses, which were frightened by the overflow- 
ing of a city water standpipe, the failure to 
properly equip the standpipe was the proximate 
cause of the injury.—Woodie v. Town of North 
Wilkesboro, N. C., 74 S. E. 924, 

94. Rules for Employees—The rules of a 
waterworks company, adopted for the govern- 
ment of its relations with its patrons, do not 
become parts of a contract which is made in 
terms and upon conditions not contemplated 
by such rules and regulations and is radically 
different therefrom.—Jopling v. Bluefield Wat- 
erworks & Improvement Co., W. Va., 74 S. E. 
43. 

95. Wills—Family Settlement.—An agreement 
by a brother of a decedent with another broth- 
er and sister to refrain from contesting deced- 
ent’s will in consideration of a certain sum is 
not a “family settlement.”—Montgomery _ v. 
Grenier, Minn., 136 N. W. 9 

96. Intent.—Testator’s intent, as gathered 
from the will, prevails over any arbitrary or 
technical rules of construction, regardless of 
the form of the will or the order in which the 
devises are given.—Richards v. Richards, Iowa, 
136 N. W. 132. 

97. Promise of Legacy.—Promise to extend 
time for pavment of past services was a suffi- 
cient consideration for promise of legacy.— 
Murtha v. Donohoo, Wis., 136 N. W. 158. 




















